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STATEMENT OF PACTS 


In the case at bar the defendant CHARLES FORBES was 
indicted on one count said indictment being returned in late 1975 
pnder U.S.C. 371, for conspiracy to commit interstate theft of a 


motor vehicle allegedly occurring on March 3, 1972. 
] 
i 


The defendant first became aware that he was a suspect 
hn this case in April of 1975 when he was served with a subpoena | 
ssuing out of the United States Attorney's Office for the Eastérn 
| istrict of New York. (Tr. p- 307, 11.1-5) The defendant appeared | 
with counsel and discussed the matter in the Office of E. Levin | 
Fostein, Assistant United States Attorney, and at that time | 
informed Mr. Levin Epstein that he had no knowledge whatsoever of 
lene matter, but did tell the United States Attorney after being | 
presented with certain photographs that he recognized two men whose 
pictures were depicted in said photographs, to wit: one Charles | 

eters and one Paul Fleischer. (Tr. pe 325, 11.13) Paul Fleischer | 
it was later determined had turned government witness against 
keertain members of a truck highjacking ring whose participation in 
|said highjackings went back to 1966 and earlier. 
| Mr. Forbes testified on the witness stand that his 

owledge of these men derived from his operation of a truck 

| epair shop and garage at 5515 Tonnele Avenue, in the Township of 
north Bergen, County of Hudson and State of New Jersey. He furthe 
lestified that Peters and Fleischer came to his place of business 


ls late 1971 or thereabouts, had stopped in and had conversations 


|they would like to give him certain repair business in the future 


There was also incidental conversation concerning the 
ms Fe 


ith him concerning the truck repair business and the fact thet 


weather and things of that nature. (Tr. pp. 326-328). Mr. Forbes 
tvenenentty maintained his innocence of any other conversation 
concerning using his shop as a drop for either a stolen motor 

ehicle or goods stolen in interstate commerce, and maintained 
his complete innocence from April of 1975 when he was first notified 


jot his potential involvement to the very date of trial when he 


testified to that fact. (See Forbes testimony) Psurenthetically 
[Fleischer the only witness against Forbes in this case who dires 
itied Forbes to the conspiracy testified that he had discussed with 
Forbes the use of his premises as a drop in the event a suitable 


opportunity arose during the gang's highjacking operations. 


Forbes testified before the Grand Jury completely as to 


| 


whatever knowledge he had of Fleischer and Peters as aforementione 
| He also gave a written statement subsequent to trial of 
| 
hors to the United States Attorney and also allowed himself to be 


photographed for whatever use the Government might have for said | 
photographs. | 


| It also appeared that round the time of the highjacking 
| ' 


Ao question of March 1972, Forbes had in his employ one Gerald 


Perey who was earning money doing part time work for Forbes in 


ks much as he was in some financial distress at the time. Barry 
was also a distant relative of Forbes' wife and his duties were 
lo drive the tow truck, to pick up disabled vehicles and do 
eneral handy work around the shop for which Forbes paid him 
| thdicdiod $100.00 or so per week. 

ther than Forbes testimony concerning his conversations with 


jeischer in North Bergen, was a telephone call which Fleischer 


e 2 


The only other involvement linking Forbes with this crine 


tates was placed to Forbes place of business on March 3, 1972, 


| 
| 
| 
| 
| 


| t or about the time of the highjacking and theft of that particula 

| 
| ruck known as the Arleen Knitwear truck by another member of the 
| ang, one Addoleario, requesting Forbes to send e tow truck to 


Menhattan, specifically on West Street, near the Federal House oi | 


ES where the stolen truck had broken down. There is mo 
eee that a phone call was made to Forbes place of business on 


that date as was introduced in evidence through the records of the | 


- 


New York - New Jersey Telephone Compenies, from a certain phone mm. 


in whattan and that a return call was made from Forbes place of | 
| 
! Forbes denies that he ever received any such call to 

| 

dispatch a tow truck to Manhatten on that date although he states 


» 
‘papers to the number in Manhattan. 
| 
that it is possible that one of his men received a call and 


|dispatch Barry to the location ac a large portion of Forbes business 


2B tow truck operations, both truck and auto. 


} However Forbes maintains that he has no knowledge of B 
i 
aes to Manhattan on that date and was totally unaware of it unti 


sometime in April of 1975 when the United States Attorney brought 
jit to his attention. 


Therefore it is respectfully submitted that the facts 


| 
i 
i 
in this case other than those given by the convict and admitted 
on Paul Fleischer, is the telephone call. 


j 
| 
' 


In as mu » as this was an indictment the major portion 


of the rest of the evidence introduced by the Government had to me 
with Fleischer testifying as to numerous conversations which he 
|had with other members of the gang in Brooklyn for the most part 
ee also in Manhattan which under the law of conspiracy was 


admissible as against Forbes under the theory of co-conspiratorships 
- 


| 


No evidence * \s introduced and it is fairly well “ee 


| 
| 
| 
i} 


| 
the gang nor was he in New Jersey with any members of this gang 


| 

a Forbes was never in Brooklyn at any time with any members of | 
! 
‘aias the exception of Peters and Fleischer coming to his place of 

} 

pusiness as aforementioned in late 1971, and as Forbes testified 
for completely innocuous reasons. 

H , , 
i Fleischer, an admitted thief and felon, presentiy incar- 


icerated for three years under a sentence give. oy the Hon. Ju en 
i 


Platt, for crimes arising out of this particular incident and 

i} 

indictment, was the only witness produced against Forbes who in 
lany way directly tied him to this conspiracy. 


i} 


i Forbes introduced testimony es to his clean background, 


that he was a man of approximately 56 years of age, mever in any 
iprior involvement with the law, served honorably wit. the United 
‘States Navy in the Second World War in various theaters, and 

lparticipatea in numerous operations in the Pacific, had been a 


garege, auto and truck mechanic for over 25 years, had an excellen 
reputation for honesty and truth telling, and also brought in 

|vari ous members of the community including a detective of the Nort 
Bergen Police Department, a life insurance salesman who was and is 


la close friend, and others to testify as to his good reputation in 


|the community. 


Nevertheless the jury convicted Forbes on the one count 


STATETENT OF LAW 


POINT I 
| 


The government's constant attempt to interject into the | 


Droofs evidence of the theft of a motor vehicle in May of 1972 


lcaused irreparable prejudice to this defendant and should necossi tare 


\ 


he setting aside of the jury verdict of guilty. 


The defendant moved for a mistrial in this cause during 


|Bovernment was attempting to link Forbes to a certain highjacking 
i] 

which had cccurred in May of 197%, which truck contained brassiers 

} 


based on the simple fact that said truck was found approximately 


i} 
five miles from “he defendant's place of business on Tonnele Avenud 


|North Bergen, N. d. Prior to the making of that motion the 
government had admitted through the witness Fleisher to also 

i 

bringing in evidence of that particular highjacking in May of 1972 


‘Upon objection by the defendant's attorney, Fleisher's testimony 


attention of the jury. The May 1973 highjecking hed absolutely 


nothing to do with Forbes, was not in any way a count in the 


| 


pincictacat against Forbes nor was it even e count in the indictmen 


lageinst Fleischer known as Indictment 72 CR 1297, which indictment 


was forestalled even though material had been brought to the 


| against Fleischer only spoke about . incident occurring March 3, 


| 
11972. The timely motion for a mistrial was heard by the trial 


| 
| Judge who asked the attorney for wie government why this type of 


|| testimony was being introduced in the case and whether the 


|| government "has testimony to show thet the container was delivered 


in Mr. Forbes place of business. (See ir p. 288, lines 13 e 15). 


} 
The container alluded to by the trial judge was the ee 
|which was highjacked in May of 1972. To the question the govern- 


ment attorney stated as follows: "I have no testimony, except Mr. 


\Fleischer, your Honor, to show it was actually delivered to the | 


Forbes place of business." (Tr. p. 288, lines 16 to 18). 

The Court then said: "Did he testify it was delivered?" 

| This question alluded to Fleischer testifying that the container 

|was actually in Forbes place of business. (Tr. p. 288, line 39) Nt 

| Then the government attorney stated "There is no sees: q 
|onat actually puts the conteiner inside Forco's Truck Rental." | 
| (tr. p.- 288, lines 20 to 22) | 
The Court then stated: "How close vas it?" (Tr. p. 205 
| 1ine 23) | 
| The Government attorney responded “approximately 5 miles! 


i} 
' 
i 
i 
iH} 


away. It was recovered in an empty and abandoned condition." 


| p. 288, lines 24, 25) 
\ The Court then at that plint stated as follows: "I do ngt 


| understand you weren't ready to prove that the goods weren't as 

Hin Mr. Forbes possession. When I denied the government 

ime. Fleischer testimony about what they told, didn't you realize 

| that that might effect your right to prove a similar act?" 

| The Court further stated " and I still say it is inadmisgi- 
But having made that ruling didn't you understand tuis “a 

would be irrelevant?” (Tr. p. 289, lines 9 to 21) 


i 
| 
\ The Ccuart then further amplified on what the Government 


| 
| 
| 


was not the brassiers by saying "... you want me to permit you to 


was attempting to do concerning the May highjacking of the truck | 
1 


| 
i 

i] 

I w 

ls say that a container was found five miles from Mr. Forbes place of! 
| 


| 
} 


business to prove that he *id, in fact, have possession of it?" 


(Tr. ~« 290, lines 19 to 2%). 


And the Government persisted that it did. (Tr. p. 290, 


lines 24 to 25) 
i The above colloquy must be taken in the coutext of the 


| 
| 
| 
| 
| 


fect that the government from its opening statement and continuing 
throughout the entire testimony which it adduced, attempted to 
pring in the fact of a May 1972 highjacking which had absolutely %, 


| © relationship,no materiality, no relevance whatsoever to Forbes. | 
| 
| The government's opening statement was quite specific | 


that it would show a subsequent act linking Forbes to the March 197%2 


larieen Knitwear highjacking in the City of New York and persisted | 
] 
|through the testimony of Fleischer to try to bring this before the | 
I jury up to and including the testimony of Lowett, the witness we are 


|not discussing, at which time the aforemenvioned motion for a 
pictrtel was made. 
} 
The highly prejudicial nature of this continuing attempt 


ito bring this before the jury is particularly damaging and 


| devastating to the defendant Forbes because the only evidence that 


: ; 
ithe Government had linking him with the truck high} »cking in March 


of 1972 was the testimony of Fleischer that a phone call had been 


| made to Forbes to dispatch a tow truck to New York. No container 


lwas ever even alluded to being in Forbes place of business at any 
| tine and Forbes defense was that he knew nothing whatsoever of a 
[March 3, 1972, highjacking nor had he ever participated in any 

| conversations with Fleischer or Peters concerning the use of iis 
| place of business as a drop. The mere fact that the jury was 
| exposed to this kind of tes mony and this kind of argument by 
Use govermment concerning @ subsequent highjacking, needless Mg Se 


placed the defeniant in an extraordinary adverse light made 


|jparticularly bad by the f.>t that Forbes had no way to rebut or 


idefend against this type of evidence. 

The court refused to grant e@ mistrial stating on Tr. p- 
| 
291, lines 7 to 9, that the record to the May highjacking was non- 


prejudicial. 


{| 


| It is respectfully argued that this was extremely pr eju-| 
| dicial and that this continuous pattern of attempting to introgesg) 


\ this type of evidence forestalled deferdant ‘rom having a fair 


| trial. 
| As a matter of fact when reference was originally made 
'to this particular similar act thet the May highjacking, the 

| attorney for the defendant, immediately desired to know whether 
| this could be tied up with the defendant and at thet point it was | 


| alluded to the fact that it could be tied up. 


of the trial but was left hanging for the jury to do with as it 


| wished. 


| 
Not only was it not tied up at any time during the course 

} 

| 


POINT Il | 


The failure of the main government witness Fleischer to 
inform the court and the jury that the governmen’ was to supply him 
| with a new identify and relocation to another part of the country 


should be grounds for a new trial in this mavver. 


During the government's direct examination of Fleischer 
various questions were asked of him both on direct and cross con- 
cerning any arrangements he may ‘ave made with the government in 


- 8 . 


consideration for his testimony. The court also directed certain 
questions to Fleischer concerning this. Fleischer fa. +d to inform 
the Court and tle jury of the government's compromise to give him a) 
w identity and to relocate him and his family after his release 
from prison. 
| It must be remembered thut Fleischer had testified in two 
previous trials against other members of the conspiracy and this | 
was his final appearance, it being the third trial in this me*te..\ 
When one realizes that Fleischer first mentioned the name of Charlep 


Forbes in 3500 material in April, 1975, it can be geen that every 


possible reference to the arrangement he had made with the gcvern- 
ment was of th seatest importance going towards his motivation 
for bringing people into this conspiracy who may in fact have 
been innocent especially with regard to Forbes. 

It is especially interesting to note that the first 
Iperies of questions asked of Fleischer by the Government on this 


pirect examination had to do with his previous convictions and 


prrest and had to do with the fact that certain counts with 


be tain indictments were to be dropped cgainst him and certain 


charges which could have been preferred against him were never 
preferred presumably as consideration for his testimony. 

| 

However, there was absolutely no questioning by the government with 


(regard to the issue of new identity and location. 
| It is respectfully submitted that this was prejudicial 


error and caused the devendant to not have a fair trial. ( See Tr, 
|| PPe 160-185). 


POINT THREE 


TESTIMONY AS TO A SUBSEQUENT CRIME PREJUDICED THE DEFENDA 


The crime charged against this defendant was violation 
of 18 U.S.C. 371, conspiracy. The essential elements needed to 
show violation of this section ere an agreement to commit the | 
offense against the United States coupled with an overt act by one 
or more of the conspirators. U.S. V. SUTHERLAND, CeA., Texe, 1974, 
44 Fond 542, cert. denied 404 U.S. 833. | 


In the instent case the attorney for the government 
should not have been permitted to comment upon a hijacking which | 
allegedly occurred in May 1972, with the container being found 
five miles from the defendant's place of bubiness as aformention 
ed and as shown by the transcript, as it was in no way related= 
this defendant nor to the crime that hewas charged with, to wit, 
conspiracy to participate in the March 3, 1972 hijacking of the 
Arline Kintwear Truck in :ianhatten. Nevertheless this matter was | 
referred to thmoughout the trial, and in the government's openin 


statement to the soint where a motion for a mis-trial based on 
exactly this proviem was raised and denied by the trial judge on 
the ground that it was non-prejudicial,(see supra transcript ref 
erence). 

What the government was in effect attempting to do wit 
this May 1972 incident is patently clear, that is, to bring to t 
jurxy's attention a pattern related to this defendant, or in orth 


words admission of other crime evidence , therefore, to show the 
defendant in a bad light or raise the inference of bad character 


This is especially critical to the defendant when it 
is recalled that other than the testimony of one Fleischer there 
was no evidence of the defendant's knowledge of these other con- 
spirators mentioned at the trial. Naturally, Fleischer's testimo 
as to extrajudicial statements of the other conspirators as rela 
ed to Forbes was admissible under the exception to the hearsay 
rule vis a vis a conspiracy case. U.S. V. WILKERSON, C.A. Texas, 
1972, 469 F.2d 963, cert. denied 410 U.S. 986. If the jury had 
oly to deal wv th Fleischer's testimony as to Forbes' alleged 
involvement in one isolated criminal transaction, knowing full 
will that Fleischer was an admitted felor, and that Forbes had 
a clean record, instead of also having this red herring of May 
1972 brassiere hi-jacking in front of them, the verdict would in 


all likelihood been that of an acquittal - 10- 


However, the government wished to hedge its bets in thi¢ 


case by introducing ether criminal acts wish they hoped the jury 
would tie to the defendant Forbes. Tis could be conceivably accom §& 
plished through Fleischer since he was an admitted member of a 
certain hi-jacking group which had committed other wrines prior | 
to March 3, 1972. However since Forbes was in no way linked by 
Fleishher to any transactions pre-dating March of 1972 but only 
to the incident of that date through (a) Fleishher's statements, | 
and (b) by the telephone to Forbes ' place of business on March 
3, 1972 at approximately 11A.M. which someone returned to the 
telephone in New York where the call had originated some thirty 
mfantes later, the government attempted and did bring to the ' 


Wie, 
jury's attention the May 1972 discovery of a container from a 
hi-jacked truck some five miles from Forgep' place oB business. 


This constant allusion to the brassiere hijacking of 


May 1972 could heve been introduced by the government with no 
other puspose in mind than to prejudice this defendant, for the 
wes absolutely no evidence in thé case linking Forbes with the 
May discovery of the container. 


It is difficult enought to defenda man in a conspirac 
case n an informer is allowed by the rules to utter extra- 
judicaal statement throughout the trial, uncorroborated as they 
may be, but to be faced with the introduction of this type of 
testimony of a completely irrelevant hi-jacking makes ‘the de- 
fense well nigh impossible. 


This evidence was introduced by the government under 
two theories (a) proof of defendant's bad dharacter (ob) proof 


ly whether Forbes was 4 member of a consipracy=to hi-jack the 
Arline Knitwear truck on March 3, 1972. Fleischer said Forbes 
was a member and Forbes denied it. The introduction of other 


of a fact in issue in the case. Tje issue in this case was _ 
” 


evidence of tther crimes completely unsupported as is this case 

would, it is submitted, materially prejudice the defendant. STATE 
B. BALDWIN, 47 N.J. 379 (1966), cert. denied 385 U.S. 980. It hes 
been said that other crime evidence should be admitted only where 


3+ has a real legal relevance to the action independent from its 
tendency to show a particular person to be generally disposed 
toward wrongdoing. SeeSupra. ic a 


In conclusion when one recalls that the court, on defen- 
dant's motion for a mistrial, during the testimony of one Lowett, 
( Tr. pe. 286 ) refused to ailow the government to continue any | 
further with reference to the May 1972 hi-jacking due to the | 
government's inability to link it to the defendant; and when one | 
recalls the governments's assetion to the trial judge early in the 
trial thet it would be linked up and when one recalls the govern- 
ment's allusions to this May 1972 cr ne in its opening, it is | 
submitted the motion for mis-trial should have been grantéd. There 
was no way for the government to overcome it, that is to say to 
remove from the minds of the jury the repeated references to -thig 
May 1972 incident and there was no way the defendant could have “ 
rebutted it. The substantial prejudice ensuring therefpom was 


enough to deprive defendant of a fair trial. 


a 


THE GOVBERNMENT SHOULD NOT HAVE BEEN PERMITTED TO ARGUE | 
THAT THE DEFENDANT MADE AN EXCULPATCaY STATEMENT LATER 
PROVED IX) BE PALSE. 


During ‘he cross-examination of Forbes fe was shown 
certain photographs which he had previously been shown in March | 
1975 at his initial confersance with the government. ( Tr. P. 350 
355) At that time an Agent Redmar showed him certain photographs 
of one Charly Peters and Fleischer. Forbes recoppized Beters but | 
aid not recognize Fleischer an‘ so stated. Some four days later 
at an interview with the government attorney in his office, inthe 
presence of attorney for defendant, Forbes was shown other photos, 
graphs of various men. Forbes recognized Peters and also Fleisch re 


Forbes throughout the course of the investigation and 
his cooperation with the government commencing in March 1975, | 


maintained in his statements, his grand jury testimony and his 
trial testimony that Peters and Fleischer even though stopping | 
at his ship in early 1972 for coffee and conversation, were | 


people of no consequence and that his recollection of them was 
vague ( Tr. p. 361). He also explaned that he , when shown 
Fleischer's photograph by Agent Redman on March 14, 1975 was 
shown a black and white photograph and he remembered Fleischer 
as having red hair. On March 18; 1975, after time for refeecti 
about yhese twe men the government was dnterested in recalled 
Fleishcer upon being presented with the photographs again and 
other photographs of Fleischer. 


To allow the government from this to argue to the 
jury that Forbes made exculpatory statements later proved to 
false and showing a consciousness of guilty is and was hightly 
prejudicial, especially in light of defendant's explanation of 
the nature of his recollection. Defendant had not been charged 
with any crime in March of 1975, as a matter of fact , he was, 
in concert with his counsel, attempting to cooperate hn every 
way with the government's investigation which spanned a period 
of time almost four years distant. U.S. V. HERNANDEZ, C.A. 
Kriz. 1973, 480 F.2nd 1044. 


CHARACTERIZE DETEC- 
FFER AT THE 


GROUNDS FOR A 
DICT OF GUILTY, SINCE IT WAS HEARD BY THE 
HAD 10 PREJUDICE THE DEFENDANT. 


Department was called to the witness atind as a character wit- 
ness for the defendant. ( Tr. P. 379, ete seqe)- He was also 
called as a factual witness to describe the defendant's place 
of business and with regard to defendant's gerage being 4 New 
Jersey Motor Vehicle impounding yea. ( Tr. pe 379, ete seqe)e 


| 
Detective Vincent De Carlo of the North Bergen Police 
wW 


During the cross examination by the government the Lins 
ing questinn was asked ( Tr. P. 387, 1. 2) , Did you ever hear 


the phrase, "on the arm"? Ae " Yes, sir" Q. You know what it 
means; don't you?" A. " Yes, sir. " Q. What does it mean?" 


A."Something for nothing , sir " This was in reference to Mr. 
De Carlo having coffee as t.rbes place of business. 

Te Court said ( Tr. pe 387 lle 13-14)"Strike it out. 
Disregard that. Highly impppper-" And then the court said to 
the government attorney ( Tr. pe 389-390, 11., 24-25; ll. 1-10) 

" I might say that I am appalled at the conduct of your exam- 
ination. You are acting like a defendant, counsel. Now, becaus 
a police officer comes to the stand does not mean that you hav 
the right to ~. abusive. That is number one. I can't say that 
to defendant's counsel, but I am saying that to you. You are 


trying to say that because this pobice officer took a cup of 
coffee that it was so-called " on the arm"; is that what you 
are saying?". 

The colloquy of the doffee analogized to a bribe con- 
tinued to the point where in the presenee of the jury the gov 
ernment attorney made a formal apologh ( Tr. pe 392 - 394- 


However, the damage was done, and the seed imp).anted in 
the jury's mind that thie police officer was 4 bribe ker. 
defendant once again could not have a fair trial. 


FLEISCHER'S EVIDENCE AGAINST FORBES SHOULD HAVE BEEN 
SUPPRESSED OR AT THE VERY LEAST A CAUTIONARY AND 
ADMONITORY INSTRUCTION SHOULD HAVE BEEN GIVEN TO THE 
JURY WITH REGARD TO AN ACCOMPLICE'S TESTIMONY AND THE 
WEIGHT TO BE GIVEN IT WITHOUT ANY OTHER SUBSTANTIAL 
PROOF OF DEFENDNAT's GUILT. 


| 
| 
| 


Independent evidence of membership in conspiracy | 
is needed to ground decision to admi* hearsay declaration by | 
coconspirators. U.S. %. MARQUEZ, C.A.N.Y¥., 1970, 424 F.2d 236, 
cert. denied 400 U.S. 828. In this case there was absolutely 
no independent eviderce of defendant's participation in the 
March 3, 1972 hijacking of the Arline Knitwwear Truck. Flei 
was the only witness ggainst Forbes and through his testimoney 
all types of hearsay was allowed against Forbes including many 
conversations allegedly i by Fleischer with other eumbers of 
the conspiracy relating te Forbes. 


Fleischer's testimony is even more suspect when 
one realizes the following (a) Forbes was never in New York or 
Brooklyn (b) nothing was ever brought to Forbes's place of bus+ 
iness in North Bergen (c) No other member of the conspirack 
+estified egainst Forbes (d) the man who took the tuw truck to| 
New York, Gerald Barry, was not called to rebut Forbes’ state- 
ment that he did not have any knowledge of Barry going to New 
York with the truck on March 3, 1972 pursuant to a two truck 
job (e) Forbes completely clean record ( f) Forbes high and 
good reputation in the community (g) Forbes' association with 
various police departments and having been designated an offict 
ial impounding gard for the divison of motor vehicles of New | 


Jewseyand (g) Fleischer's deals with the government to save 
his skin including the new identity which he failed to testify 
about. 

Declarations made by a member of a conspiracy ¢ 
not be used against other members afiless there is other sub- 
stantial evidence of the existence of the conspirecy} the ord 
of proof is tnimportant; the important considersation is esta 
lishing existence of the conspiracy by other substantial evi- 
dence. KLEIN V. U.S., C.A. Ariz. 1973, 472 F.2d 847. 


| CONCLUSION 
} 
| 


It is based on the aforementioned legal arguaents that 


ithe defendant requests that the guilty verdict be reversed and 
either (a) a verdict of not guilty be entered or (b) that the 
be remanded to the Eastern District of New York for a new 


It is patently and overtly apparent that the errors, either 


at singularly or collectively, were of substantial prejudice 


lequitable trial. The tactics and stategy used by the government 
Ito obtain a conviction in this case, it is respectfully submitted, 
| 

went far bey nd the bownds of proper evidentiary material and 


paid tactics were even called to the U. S. Attorney's attention 


throughout the trial. 


| | 
i} | 
| It is also and finally submitted that the mistrial should! 


have been granted when requested during the testimony of one Lowett 
' 

=a the subject of the May 1972 was once again gone into by the 
Government. 


| 
ij 


Respectfully submitted, 
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By CATOGGIO,MAG.- Copy of Order for accep 
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' 
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issued (FLAMMIA, “COLLINS and PETERS) 


_Riefore PLATT, J - case called - deft" MASTRANCELO & counsel E. Mastrop icr’ 


_present - deft sentence to impris sonment on count 1 for a period ot 74 
z pum count 2 for a srs Of isms =O Fur Concurrentty-with—com 
Deft to serve 7 years i ment on count 3 

ee 


| sus pended and the deft is_ ) “= eoune ST 


cons vecuewery with counts 1 car 2 - b bail set at $25 ,O0% pending, paeeced 


bs Satchel presen’ deft is sentenced on 


consecutively to “State sentence ; dOn motion of AUSA Levin-Epstein ~ 


_counts 1 and 2 are dismis sed, Deft Peters & counsel T.O"’Brien present =~ 


—— ———— 


deft sentenced to imprisonment for 8 years pursuant to 18:4208(ap(Z) 


scatence to run consecutively to any State sentence. On iiotion” OL AUSA- 


Lein- Epstein counts 1 and 2 are dismissed.Deft COLLINS & counseT Juiu 


Corbett present - Deft is sentenced on count 3 to imprisonient ror — 


a term of 8 years pursuant to 18:4208(a)(2) -sentence to run | consecutive 1y 
with State sentence. On motion of AUSA Levin-=-Epstein counts t-and—2-_ rr. 


‘dismissed, 7 at, eo en 2 ee ee eee 


Judgement & Commitments filed for defts.COLLINS, “PETERS, FLAN > 


_ — 


hia Voucher for compensation of counsel filed (deft peter) 


 5- -75 Writs retd and filed - executed (PETERS, FLAMMIA & COLLINS) _ 


Before PLATT. J - case called - def t_ADDOLORIA & atty Hacold 
Coerlich escent De f is sentenced for 9 years pursuant to 
18:4208(a):2) on count 1; for a tema ec’ imprisonment of 5 yrs 
On count 2? to run concurcently with the sentence in count 1 


pursuant to 18:4208(a)(2):; for a term of imprisonment on count 3 


for a period of 9 years, Evecution of sentence is suspended and _ 
deft is placed on probation for 5 years; count 3 to rua con ecutivs 
| with the sentences in counts 1 and 2 - bail set at $25,060 secured 
bond pending appeal. : - 
11-21-75 Judgment & Commitment filed - certified copies to Marshal 
(ADDOLORTA) 
11-21-75 Notice of Appeal filed (MASTRANCELO) - : 
11-21-75 Docket entries and duplicate of Notice mailed to Court of 


Appeals (MASTRANGELO) 


11-25-75 
12-21-75 Record on Appe+l certified and mailed to the Court of Appeals. 


(MASTRANCELO ) 


By PLATT, .JJ_- Order filed releasing bail (ADDOLORIA) 
Notice of Appeal filed (ADDOLORIA) 


Docket entries and duplicate of Notice of Appeal maiJed to 
|_ the Court_of Appeals, (Addoloria) 


12/5/75 ~ Acknowledgment mailed received fmm court ofi'appaais sor receipt of 


(Mastrangelo) 


12-8-75 Supplemental Index to Record on Appeal certified and mailed _ 
to the Court of Appeals (ADDOLORIA) 


_32-10-75 Order received from the Court of Appeals that the Record _ 
on Appeal be docketed on or before Dec. 15, 1975. 
12-18-75 Acknowledgment received from the Court of Appeals for — 


receipt of supplemental index to record on appeal(Addoloric) ~ 
ois 23 es ‘ lef v. Flennto) ; 
' Stenographer's transcript of 11/21/75 ‘led (R. Mastrangelo) 
1/2/76 Stenographer's Transcript of 11/21/75 filed (J. Addolortia) 
1/2/76 Supplemental Index 6a Record on Appeal certified and miiled re 
| Court of Appeals (ADDOLORIA & MAS?TZANCELO) 


1/5/76! Before PIATT,J.- Case called- defts Barry und Forbes presen t- on 
signed requiring deft Forbes to take a medical ex_.\in it! 
to 1/23/76 at 10:00 A.M. for status report 


By PLATT, rdev filed tha he deft (Charles Forbes) presers 
xomination on 1-9- ‘ ftices of Dr. Myron Texon 
N.Y. and thi Da, 4 > perwit i to exa ' any 
charts and/or medical records or : nts including but not 1] 
lany records prepared or waiatained hy Dr. Henry Twerdow, North 
land that u ~aAT le ¢ion of his exumination to report to this court 
recetag “his touins opinion as to the defts ability to stand trial, 


ordered that copies of Dr.Texon's report 


be 
ety Levin-Epstein and Charles DeFazio,III, Esq. 


treet, Hoboke an, , NJ ; 


‘Stencacighers transcript filed dated Nov. 21, 


Motion for modification and/or reduction of sentence imposed as to 
“deft Collins. 


Acknowledgr nent received from the_ Court of Appeals for receipt 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


- against - Cr. Ho. 
(T. 16, 

CHARLES PETERS, §924(c) (i), 
GERARD COLLINS, a/k/a "Rebel", 
PAUL FLAMMIO, 
ROCCO MASTRANGELO, a/k/a "Kocky", 
JOSEPH ADDOLORIA, a/k/a "Joe Baldy" 
CHARLES FORBES and 
GERALD BARRY, 


Defendants. 


-~--xX 


THE GRAND JURY CHARGES: 


COUNT ONE 


On or about the 3rd day of March 1972, within the 
Eastern District of New York, the defendants CHARLES PETERS, 
GERARD COLLINS, also known as "Rebel", PAUL FLAMMIO, ROCCO 
MASTRANGELO, alsosknown as "Rocky" and JOSEPH ADDOLORIA, 
also known as “Joe Baldy", with intent to convert to their 
own use, did wilfully and knowingly embezzle, steal and un- 
lawfully take from a motortruck belonging to the Arline 
Knitwear Company, Brooklyn, New York, a quantity of women's 
knitted garments, having a value in excess of One Hundred 
Dollars ($100.00), which goods were moving as and consti- 
tuting an interstate shipment of freight from New York to 
New Jersey. (Title 18, United States Code, Section 659 


and 2) 


COUNT TWO 
On or about and between th@“lst day of January 1972 
and the 7th day of March 1972, both dates being approximate 


and inclusive, within the Eastern District of New York, the 


defendants CHARLES PETERS, GERARD COLLINS, also known as "Rebel" 


PAUL FLAMMIO, 
ADDOL 


BARRY, along with Pau] 


Cede, 
from a motortruck 
Company, Brooklyn, New York, 
ments, heving a value in excess 


which goods were moving as and 


ment of freight from New York t 


unlawfully receive and have in 


ments, the aforesaid defendants 


stolen. 


iolati 
conspiring to unlaw- 
the Arline Knitwear 

of women knitted gar- 
of One Hundred Dollars 
constituting an interstate 
o New Jersey, and furthe 
their possession the said gar- 


knowing the same to have been 


In furtherance of the saic 


for the purpose cf effecting the 


the Eastern District of New York and 


CHARLES PETERS, CERARD COLLINS, also 


FLAMMIO, 


ROCCO MASTRANGELO, 


ADDOLORIA, also known 


GERALD BARRY conmitt others 


among 


VER 


1. In or about January 


District of New York, the defenda 


COLLINS, also known as "Rebel", PAUL 


"Rocky" and JOSE 


Baldy", along with co-~- 


New York. 


On or about March 


FORBES had telephone conversation 


MASTRANGELO, also known as "Rocky" 


also know 


the 


1972, 


ADDOLORI 


conspirator Paul 


in 


unlawful conspiracy 


thereof 


ctiv 


elsewhere, the 


known as "Rebe 


nas "Rocky", 


CHARLES FO 


followin 


within the Eastern 


FLAMMIO, ROCCO 


A, also known as "Joe 


Fleischer met in Queens, 


defendant CHARLES 


defendant ROCCO 


New York, New York. 


MASTRANGELO, 


SR em et ee ee tt ee et 


_~ 


- 3- 
3. On or avout March 3, 1972, the defendant GERALD 


BARRY drove a tow truck from New Jersey to New York, New York. 


(Title 18, United States Code, Section 371). 


COUNT THREE 

On or about the 3rd day of March 1972, within the 
Eastern District of New York, the defendants CHARLES PETERS, 
GERARD COLLINS, also known,as "Rebel", PAUL FLAMMIO, ROCCO 
MASTRANGELO, also known as "Rocky" and JOSEPH ADDOLORIA, also 
known as "Joe Baldy", knowingly, intentionally, wilfully and 
unlawfully carried and used a firearm, during their commission 
of an offense for which they may be, and are being, prosecuted 
in a Court of the United States, to wit: the theft of a quan- 
tity of women's knitted garments, having a value in excess of 
One Hundred Dollers ($100.00), which goods were moving as and 
constituting an interstate shipment of freight, in violation 
of Title 18, United States Code; Section 659, which offense is 
set forth in Count One above. (Title 18, United States Code, 
Sections 924(c) (1), (2) and Title 18, United States Code, 


Section 2) 
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FOREMAN 
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Court's Charge 44 
! 
i continue only so long as it is not overcome or outweighe?s 


by the evidence in the case t the contrary. But, un=- 


‘ ‘ | less and until the vresunption is so outweighed, the | 
| 
5 |i ; , : , ; 
| jury is hound to find in accordance with the presumption, 
6 || ; 
| and the example of that, of course, is the presumption 
- | 
of innocence. 
8 || . ,' ; i 
H Now, the jurors are the sole judges of the 
9 || yo ane : . — , , 
‘ eredibility of the witnesses, which means the believ- 
10 || . ac | 
| ability of the testimony and the weight their testimony 
| | 
| deserves. Scrutinize the testimony piven and the 
12 |] ; ; are 
circumstances; under which each witness testified, and 9 
13 |} . . fei 
every matter in evidence which tends to show whether 
14 jj ’ ane R ates ; ‘i 
a witness is worthy of belief. Take into consideration, | 
| 
15 |} | 


one, the witness's intelligence. 


Two, the witness's motive and the state of mind. 
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17 | ; ‘ . 
‘fl In other words, why is the witness testifying? What is 
‘ 18 || ee 
his state of nins as he testifies before you. The 
| 
‘ 19 || , : ; ; 
witness's demeanor on the stand. The manner in which 
20 r : 
| the witness answers the question. ts the witness wit! 
21 
holding inforration? Is the witness answering fully 
22 
and fairly. Take into consiceration the witness's own 
} Se 
2 | 
| ability to observe the matters 23 to which he has test- | 
24 || | 
| ified. Whether lhe has iumpressed you 7s one who had an | 
25 || 
aceurate recolicection of those matters. Take into con- 
/ | 
| | 
| 
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sideration the relation cach witness made to each side 
of the case.Take into consideration the manner in which 
each witness might be affected by the verdict. Take 
into consideration the extent, if any, to which the 
witness's testimony is corrokorated. If a witness has 
been shown to have knowingly and intentionally testified 


falsely concerning a material fact, you may, if you 


theory that the witness is unworthy of belief. On the 
ther hand, you may, i you wish, accept so much of that 

witness's testimony as you find credible. The principle 

merely 'nderscores the wide discretion the jury has in 


weighing the credibility of a witness's testimony. A 


| 
| 
wish, disregard all thit witness's testimony on the | 
} 
| 
| 


defendant who wishes to testifv is as competent as a 
witness. You may judge his testimony the same as any 
other witness. His intelligence, his motive, state of 
mind, his demeanor on the witness stand, the many ways 
in which he will be affected by the verdict, the extent 


to which his testimony is corroborated or contradicted 


The government offered proof that upon being 
informed that a crime was committed, the defendant 
failed to identify the photograph of Paul Fleischer when 


j 

| 

| 

by the other evidence in the case. | 
him by a special agent of the FBI. | 


| 
| 
| 
| 
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| 
aul Fleischer test- | 
| 
You navp 
articipant 
a personal 
find that 
euds on the 
t incowpetept 


crime 


true 

weight 

not corr- 
the case. 

tamnony of an 
‘tion and 
convict a 
alleged 


to be 


Fleischer testi- 
a matter 


crime charged 
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lisconsidered | 


inbile in prison 
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It does nol render a way you may consider in determining 


credibility of the witness. It is the province of 


determine the weight of any given testimony 
impeachable. 
Now, turning te the charge in this indictment, 


l could first read you U.S, 18 U.S.C. Section 659. You 


must understand that what is a crime depends on Congress 


ional enuctment. is > Congress that makes that 
determination. fost of our criminal statute is fo, 
in Title 18. It is entitled CRIMES OF CRIMINAL PROCEDURH. 


In pertinent par akes a Federal crime for anyone 


who steals or unlawfully takes, carries away or conceals 
| 
i 


from any motor truck or other vehicle wich intent to 
convert his own use, any goods moving cr which are 
a part of or which constitute an interstate shipment of 
freight. That is what we call the substantive crime. 
It is a crime for anyone to steal, take away from a 
motor truck, to hi-jack goods from a motor truck, and 
makes it a federal crime if the yoods are moving or a 
part of interstate shipment. 

his defendant is not heing charged with 


substantive crime. The statite ® U.S.C. Sectioa 


‘ 


ikhes it me to ente: nt¢ ‘ agreement, deal or 


venture, business partnership, to steal from a motor 
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truck that is carrying goods moving in interstate comm- 
It says that in this generaj inguage: "If two 
re nersons conspire either to. commit any offense 
against the United States of for any purpose, and one or 
| 


more of such versons do any act to effect the object to |} 


the conspiracy, the crime is comn , I is not 


necessary for the goverrment to prove t! purpose 
of the conspiracy was accomplished. It is necessary 


for the sovernment to prove that the parties, two or 


| 
more, entered into an understanding, and that thereafter, 


at least one of the parties did something in an effort 
accomplish the purpose of the understanding or the 
A conspiracy is a combination of two or more 
persons who by concerted action, enter into an under- 
standing to accomplish an unlawful purpose. Conspiracy 
has been described as a partnership in criminal purposes 
in which each member becomes the arent of every other 


member. The pist cf the offense is the understanding 


to commit the unlawful act. Merely simil: y of conduc 
among the various persons, the fact that persons wet, 
associated does not necessarily estaklish proof of the 
existence of a conspiracy. oO Cc the evidence in the 


case need not show that tk nh rs onter into any for- 


ressed agreement. need not show that they 
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ail sat down and discussed the terms of the unlawful 
venture, What the proof must show, is that the members 
in some way, in Sone manner or contrivance, positively 
or tacitly Oo 2 mutual understanding to try to 
uccomplish the unlawful plan. Evidence need not show 
that all the members of the conspiracy knew each other. 
What the evidence in the case must establish beyond a 
reasonable doubt is that the alleged conspiracy was 
knowingly formed, and that one or more of the methods 
or means alleged were used in an effort to accomplish 
urpose of the consniracy. A nerson may become a 
sr of the conspiracy cven though he wasn't present 
necessary for the government 


that the accused was present when the entire 


plan was conceived. One who enters into a consvniracy 
after the conspiracy is established is responsible for 


all] that 


nember of the conspiracy, the eviderce must show beyond 
a reasonable doubt that the defendant was aware of the 
purpose of t! conspiracy. In this case, that he was 
aware that this was an understanding, a plan to steal 
necessary for the government 


s aware of the specific 


Before you may find that the accused became a 
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truck that was to be hi-jacked or any of the other 


details as to when it was § ] » be hi-jacked. In 


this case, the governuent mus yrove beyond a reasonable 


doubt that this accused knew that Peters and Fleischer 
and others were planning hi-jack a truck, and under- 
stood that his role was t » that of providing the 
drop for tie stolen goods. 


During the triai, I gave a imiting charge, as 


I recall, on how to treat testimony < conversations 
between tiie witness and thira parties outside the 


presence of the defencant. ourse, testimony as 
to conversations with a d idan if you credit it,, 
is chargeable against a d ; \ may counter 

in determining whether he entered into the conspiracy, 
but in our system s sprudence, an individual is 
only responsible for what the idividual says or does, 
not what someone else says or s The exception to 
that principi: S a case : 1 as th s, where one member 
ol ie conspiracy may act aS an agen the other 
member of the conspiracy. ! is mil: to a lawful 
partnership, * ere one partner may Spear for another 
partner during the term of t!.e partnership. 


So here, if you are satisfied that the rovernument 


nd u yveasonable dourt tina i conspiracy 
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existed, and that Paul Fleischer was a member of that 


conspiracy, and that he knowingly and wilfully entered 


into that conSpiracy, and that means that the party is 


what he is doing, it is not through mistake or 


», and wilfully means that he voluntarily and 


nally entered into it knowing that it is uulaw- 


ful; if you believe the government nroved that as to 


Paul Fleischer, then whatever Paus Fleischer said about 


hi-jacking within the business of the conspiracy charged 


and during the term of the conspiracy, would bind the 


a 


accused. If you find that the government also proved 


beyond a reasonable doubt that the accused knowingly 


and wilfully entered into that conspiracy, if all those 


conditions are not met, then disregard as not chargeable 
against this defendant. 

That principle talks about dealing with evidence. 
But, before you can deal with the evidence, you must 
first determine whether this defendant became a member 
of the conspiracy. In order to make that determination, 
it is only the testimony of Paul Fleischer as to the 
conversations and transactions he says he had or had 
with this defendant. 


In other words, it is the testi- 


mony of what he «sid you may consider in determining 


whether or not the government proved beyond a reasonable | 
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doubt that le entered into the conspiracy. So first 
determine whether the conspiracy as alleged in the 
indictment is established. If you conclude the conspir- 
acy existed, then determine neat whether or not the 
detendant knowingly anc wilfully became a member of 

that conspiracy, and then, iit the government has proved 
beyond a reasonalLle doubt that one or more of the member 
of the conspiracy, d»esa't have to prove that this de- 
fendant perforined the overt act, but one or more of the 
members of the conSpiracy performed an overt act know- 
ingly and in furtherance of the purposes of the con=- 
Spiracy. If all that is establisned, then the govern-~ 
ment shall have proved its case. If it fails to estab- 
lish all that beyond a reasonable doubt, them it has 

not proved its case. 

Now, an overt act is any act which the witness 
has testified or of which there might be proof from the 
exhibits that you see or hear. It might be a telephone 
call, it could be tne hi-jacking, itself, conversations 


concerning the method of surveilling the. truck to be 


hi-jacked, picking out the hi-jacked truck; but the 


.ast be Lnowingly done. In otber words, the 
party of the conspiracy you find performed the act must 


have been aware that he was doing it for the busi~::3 of 
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the conspiracy, and then the further condition mst 
shown it was something that was done to help acy omplisgh 
tae business of the conspiracy, which in this case was 
a hi-jacking. It might be, as I said, the picking out 
of the truck to be hi-jacked, the actual hi-jacking, 
the disposition of the goods, the towing of the truck 
away, any of those matters, any of those acts could be “~ 
overt acts. So, the government must prove beyond a 
reasonable doubt 4 essential elements of the crime 
charged in order to sustain 4 conviction, One, that 
the conspiracy described in the indictment was knowingly 
and wilfully performed and was existing at or about the ! 
time alleged. 

Two, that the accused knowingly and wilfully 


became a member of the conspiracy and either joined 


at inception. It doesn't matter. That thereafter, one 

of the conspirators knowingly committed an overt act, 

and lastly, that such svert act was knowingly done in 

furtherance of some act or purpose of the conspiracy. 
Now, this defendant is charged as follows: 

On or about and between the Ist day of January, 1972 

and the 7th day of March, 1972, both dates being approx- 


imate and inclusive, within the Eastern District of New 


{ 
the conspiracy after it was organized or became a member 
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Yo ’k, the defendants Charles Peters, Gerald Collins, 
also known as “Rebel", Paul Flammio, Rocco hastrangelo, 


also known as “Rocky and Joseph Adelorio, also known 


as "Joe Baldy", Charles Forbes and Gerald Barry, along 


with Paul Fleischer, named herein as a co-conspirator 
not as a co-defendant, and others known and unknown to 
the grand jury, did knowingly and wilfully conspire to 
commit offenses against the United States, in violation : 
of Title 18, United States Code, Section 659, by con- 
spiring to unlawfully take from a motor truck belonging 
to the Arlene Knitwear Company, Brooklyn, New York, a 
quantity of woman knitted garments, having a value in 
excess of one hundred dollars ($100) which goods were 
moving as and constituting an interstate shipment of 
freight from New York to New Jersey, and further, to 
unlawfully receive and have in their possession the 
said garments, tne aforesaid defendan*+s knowing the 
same to have been stolen. 

In furtherance of the said unlawful conspiracy 
and for the purpose of effecting the objectives thereof, 
within the Eastern District of New York end elsewhere, 
the defendants Charles Peters, Gerald Collins, also 
known as "Rebel", Paul Flammio, Rocco Mastrangelo, also 


known as"'Rocky", Joseph Adclorio, also known as "Joe 
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Baldy", Charles Forbes and Geraid Barry committed 
among others the following: 

One, in or about January 1972, within the 
Eastern Distric«: of New York, the defendants Charles 
Petersi, Gerrvd Collins, also known as "Rebel", Paul 
Flammio, Rocco Mastrangelo, also known as "Rocky" and 


Joseph Adelorio, also known as “Joe Baldy", along with 


co-conspirator Paul Fleischer met in Queens, Nevw York. 


Two, on or about March Srd, 1972, the defendant 


Charles Forbes had a telephone conversation with the 
defendant Rocco Mastrangelo, also known as “Rocky", in 
New York, New York. 

Three, on or about March 3rd, 1972, the defendant 
Gerald Barry drove a tow truck from New Jersey to New 
York, New Yorl. (Title 13, United States Code, Section 


371). 


Now, you will shortly be excused to deliberate 


on the matter before you. Lach juror must decide the 
case for himself and herself always, based on the evi- 
dence in .se case, The jury process is the deliberative 
process. It is an exchange of views. It would be 
improper for you to ge into the jury room and decide 
that you let somebody elsc do tie job for you, just go 


along with whatever the others have decided. It would 
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be equally improper for you to take an intransitive 

view and refuse to discuss it with your fellow jurors. 
If you have arrived at a verdict, and after exchanging 
of views you find that the verdict isn't based on the 
psvper interpretation of the evidence, don't hesitate 

to abandon the first tentative determination you make an 
listen to your fellow jurors in the expectation and hope 
of arriving at once that is based solidly on the evi- 
dence and good common sense in drawing inferences from 
the evidence. During your deliberations you will have 


occasion to write me through your foreman. You might 


ask for testimony. You might ask for exhibits. It will 


take a long time locating testimony, so you will have 
to be patient. Try to identify it by subject matter or, 
if you can, by the witness, too. All the requests that 
you make I take up with the lawyers, and after discussio 
with them, I call you in the courtroom and answer your 
requests in the courtroom. I cannot answer questions. 
Don't ask me what a witness said. That would be my 
interpretation, and that would be wrong, because I 
would be poaching on your preserve. You are going to 
ask me to read the testimony of a certain witness co1- 
cerning a certain subject matter, and you will have it 


then as you received it originally when it riven. 
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